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Guida su come fare business in Kuwait

The country offers abundant opportunities for business, thanks to its location in the north-western corner of the Gulf, next to economic giant Saudi Arabia and resurgent Iraq. With three ports and plans to connect to the proposed GCC railway network, Kuwait is poised to become the northern Gulf’s transportation hub in years to come.

A key feature of the Kuwait political scene is its robust political dialogue between diverse interest groups. This is both a strength and a hindrance. A committed leadership allows more political debate than many other regional states, meaning decisions can be delayed, frustrating international investors and contractors. But once consensus is reached, Kuwait’s leaders stand behind their decisions, ready to drive projects forwards.

In the past five years, Kuwait has demonstrated its commitment to outside investment by introducing new laws governing tax and the private sector, and initiatives such as the Partnerships Technical Bureau, intended to streamline the formation of public-private partnerships.

The business environment in Kuwait may be tricky to negotiate at times, but it is getting easier. The government is committed to attracting foreign investment, and with budget surpluses exceeding 20 per cent, it has money to spend.

Since the 1990 Gulf War, there has not been a better time to do business in Kuwait, and the opportunities for international investors will only increase in years to come.

The total area of Kuwait is 17,820 square kilometres

Official name: State of Kuwait
Head of state: Sheikh Sabah al-Ahmad al-Jaber al-Sabah
Capital: Kuwait City
Area: The total area of Kuwait is 17,820 square kilometres.

Geographic location: Kuwait sits on the northwestern shore of the Gulf, in the northeast of the Arabian Peninsula. It is bordered to the south by Saudi Arabia and to the north and west by Iraq.

Flag: The Kuwaiti flag features the pan-Arab colours, with three horizontal stripes of green, white and red with a black trapezium on the left side.

Language: The official language is Arabic, but English is widely spoken.

Population: The total population is 3.8 million, of which about 1 million are Kuwaitis.

Time: Kuwait is three hours ahead of GMT.  It does not adjust its clocks for daylight savings.

Currency: The local currency is the Kuwaiti dinar (KD). There are 1,000 fils in one Dinar. One dollar is worth approximately KD0.28. The dinar is the highest-valued currency in the world

Country Code: (+965)

GDP: In 2011, the IMF reported that Kuwait’s Gross Domestic Product (GDP) was worth $176.7bn, ranking it economy the world’s 52nd largest.

Cost of living: A 2012 Mercer cost of living survey ranked Kuwait City as the fifth-most expensive city in the GCC, and 134th out of 214 cities worldwide.

Religion: The official religion of Kuwait is Islam. Muslims comprise 85 per cent of the population, of whom 70 per cent are Sunni and 30 per cent Shia. There are also sizeable Hindu, Christian and Buddhist communities. During the holy month of Ramadan, Muslims abstain from food and water during daylight hours. Visitors should not eat, drink, smoke or chew gum in public during this time. Business hours are restricted during Ramadan.

Climate: From April to September, Kuwait is intensely hot and dry, with temperatures averaging 42-49 Celsius. During the winter, daytime temperatures hover at about 18C. Sandstorms are particularly common between February and April, but occur throughout the year.

National airlines: Founded in 1954, state-owned Kuwait Airways is the largest carrier in the country. Low-cost airline Jazeera Airways was established in 2004.

Hydrocarbons: Despite being geographically small, Kuwait boasts the world’s fifth-largest proven oil reserves, standing at more than 100 billion barrels in 2011. Kuwaiti officials have committed to increasing oil production from 2.9 million barrels a day (b/d) to 3.5 million b/d by 2015 and 4 million b/d by 2020. Petroleum accounts for 95 per cent of Kuwait’s export revenues, nearly half of its GDP and 95 per cent of government income. The country has benefited from high oil prices in recent years and managed to maintain a strong financial position following the onset of the economic crisis in 2008. The country posted its 13th consecutive budget surplus in 2011/12.

History of Kuwait
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The origins of Kuwait lie in the early 18th century, when clans of the Anaiza tribe migrated north from Qatar and the centre of the Arabian peninsula and came to populate the region

Archaeological discoveries on Kuwait’s Failaka Island have suggested an ancient civilisation inhabited the region prior to this, from around 2800BC, which had trade links with the Sumerians. The island was known to the ancient Greeks and exploited as a supply route for trade, yet appears to have been abandoned as a permanent settlement in the 1st century.

In 1938, oil was discovered in the Burgan field in commercial quantities

In 1718, the settled tribesmen selected their ruler from the Al-Sabah family, Sheikh Sabah al-Awal. He became the Gulf state’s first emir and his successors remain in power today.  The country suffered during the latter part of the 18th century, with raids by land and sea that damaged its trade links. But with British assistance in suppressing marine piracy, the emirate became a vital stopover point on international trading routes.

The 19th century saw Kuwait seek closer ties with the British government, to ward off threats from the Ottoman Turks and other powerful forces in the Arabian Peninsula seeking to annex the country into their boundaries. In January 1899, Sheikh Mubarak al-Sabah signed a treaty with Britain pledging that he and his successors would not cede any territory or receive agents or representatives of any foreign power without the consent of the British government.

In exchange, he received naval protection and an annual subsidy. Bahrain and the Trucial States (later to become the UAE) already had a similar agreement in place with Britain.

During Mubarak’s rule, Kuwait’s pearl industry flourished, becoming the primary source of income for the country’s 35,000 inhabitants. Small scale fishing and ship building provided additional sources of revenue. Arabian pearls were traded worldwide during this time, but their value began to decline in the 1920s when Japanese cultured pearls entered the market. The industry was further hit by a fall in demand as a result of the Great Depression, which began in 1929, and the Second World War. Fortunately for Kuwait, this period also marked the establishment of the emirate’s oil industry.

Sheikh Mubarak was succeeded by his two sons, Jaber and Salim, who ruled from 1915-17 and 1917-21 respectively. But it was under the subsequent reign of Jaber’s son, Sheikh Ahmed al-Jaber al-Sabah, who held power from 1921 until his death in 1950, that oil was first discovered in Kuwait.

The find was preceded by the formation of Kuwait Oil Company (KOC) in 1934, a partnership between the then Anglo-Persian Oil Company, now known as BP, and Gulf Oil Corporation, now known as Chevron. In 1938, oil was discovered in the Burgan field in commercial quantities, laying the path for Kuwait to become a leading oil exporter.

Sheikh Ahmed’s rule also saw the establishment of Kuwait’s first internationally recognised boundaries. In 1922, the Treaty of Uqair fixed Kuwait’s border with Saudi Arabia and determined a Kuwaiti-Saudi Arabia Divided Zone, which comprised a 5,180 square kilometre area adjoining Kuwait’s southern border.

Sheikh Ahmed was succeeded by his cousin and son of former ruler Sheikh Salem, Sheikh Abdullah al-Salem al-Sabah. During his tenure, on 19 June 1961, Kuwait and Great Britain terminated their protective treaty relations and Kuwait declared itself a sovereign and independent nation. Iraq refused to recognise its independence and claimed it had inherited the Ottoman claim to the territory. Later conflicts between the two countries had their roots in this territorial dispute.

The Gulf War was a turning point in Kuwaiti-US relations

Sheikh Abdullah’s death in 1965 ushered in the rule of his half-brother, Sheikh Sabah al-Salem al-Sabah. Kuwait witnessed unprecedented prosperity during his reign, driven by its burgeoning oil trade. The state took full control of KOC in 1975 under efforts to nationalise Kuwait’s oil resources, a pivotal point in the country’s history.

Sheikh Sabah’s government also signed an agreement with Saudi Arabia that split the Divided Zone and demarcated new international boundaries. The nations share the onshore and offshore petroleum of the Divided Zone equally. Kuwait was transformed during this period into a highly developed welfare state with a free market economy.

The death of Sheikh Sabah in 1977 saw him succeeded by Sheikh Jaber al-Ahmed al-Jaber al-Sabah, son of former ruler Sheikh Ahmed. During his rule, tensions between Kuwait and Iraq over the oil-rich border regions reached new heights, culminating in Iraq’s invasion of Kuwait on 2 August 1990. Taken by surprise, the country fell in one day and Sheikh Jaber and his cabinet fled to Saudi Arabia. 

Within days, the UN Security Council had issued resolutions condemning the Iraq attack, demanding its withdrawal and enforcing sanctions. After Iraq’s failure to comply, coalition forces led by the US began bombing targets in Iraq on 17 January 1991. Following several weeks of aerial bombardment, an overwhelming ground assault was launched on 24 February and a ceasefire was called four days later. Iraqi forces torched more than 600 oil wells during their withdrawal.

On 3 April 1991, the UN Security Council adopted Resolution 687 demarcating the boundary between Iraq and Kuwait. This was formally accepted by Iraq in November 1994. However, Kuwaiti-Iraqi relations remained troubled by unresolved issues regarding border delineation and Iraq’s debt of $13bn to Kuwait accumulated during the Iran-Iraq War.

The conflict that became known as the Gulf War was a turning point in Kuwaiti-US relations, as the Arab nation subsequently became a key military base for Western powers. In the months leading up to the second US invasion of Iraq in 2003, tens of thousands of coalition troops were first deployed to Kuwait before crossing the border. The removal of Saddam Hussein from power was fully supported by Kuwait, which remains the only Arab nation to have wholly supported the Iraq War.

On 15 January 2006, Sheikh Jaber died. He was briefly succeeded by Sheikh Saad, son of former ruler Sheikh Abdullah, who abdicated after nine days due to poor health. He was succeeded by the current ruler, Sheikh Sabah al-Ahmed al-Sabah, the fourth son of former ruler Sheikh Ahmed. Under Sheikh Sabah, Kuwait’s vast oil wealth has continued to serve the country well. Strong economic growth in recent years saw Kuwait post its 13th consecutive annual budget surplus in fiscal year 2011/12.

People and Culture in Kuwait
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Arabic is the official language of Kuwait, although English is commonly spoken

Despite Kuwaiti nationals being a minority in the country, it is important that foreigners wishing to do business in the country understand traditional manners and customs.

When you first meet a Kuwaiti client, you should not immediately begin to discuss business matters. Usually, refreshments will be served, and it is impolite to decline the offer of tea or coffee. Occasionally, considerable time will be spent exchanging courtesies. It is impolite to enquire about a Kuwaiti man’s wife or daughters, but be prepared for much leisurely small talk. The key to successful business negotiations is trust and you may be requested to return on a second, third or even fourth occasion. Ultimately, a national’s word is considered a bond. Courtesy may inhibit a firm no, but it is rare for a national to back away from an agreement.

If you have the right connections or family background you can get things done in Kuwait. Personalities play a significant role in the sphere of business, as does maintaining a steady physical commitment to Kuwait.

The national dress is a symbol of identity worn by nearly all locals. Most men wear the white ankle-length shirt or dishdasha and a white or sometimes red-chequered head cloth or gutra, with a black coil or agal to hold it in place. Under this they wear a skull cap or gahfiah. On formal occasions, men may wear a bisht cloak with gold braid. Kuwaiti women wear a black cloak or abaya and a headscarf or hijab.

Islam is the official religion of Kuwait and is widely practised, though other religions are tolerated. Most Kuwaitis are Sunni Muslims. The Islamic holy day is Friday.

It is advisable to carry your passport at all times or, if you have one, a Kuwait civil identification card, which is issued to foreigners who gain residency. Entry to and the photography of military, industrial and other restricted areas, particularly oil fields, is forbidden.

Government structure in Kuwait
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Kuwait is a constitutional monarchy

Emir Sheikh Sabah al-Ahmad al-Jaber al-Sabah is head of state and appoints Kuwait’s prime minister from within the ranks of the ruling al-Sabah family. The prime minister in turn appoints a cabinet of ministers, with key portfolios, such as defence and foreign affairs, traditionally reserved for members of the royal family. In the past, the role of prime minister was generally given to the crown prince, but this has not been the case since 2003. In recent years, women have regularly been appointed to cabinet posts.

A 50-member National Assembly (parliament) is elected in polls  held every four years. In practice, because of the complicated relationship between the executive and legislative branches of government, elections are held more or less every year. Both men and women can stand for election, and all Kuwaitis over the age of 21 are eligible to vote, apart from members of the military.

The prime minister directly appoints all key government officials, although he has to ratify his decisions through parliament. Some officials, including the head of the state energy firm, Kuwait Petroleum Corporation, are selected by councils of Kuwaiti notables and industry experts, although the prime minister has the final say in their selection. The Emir must issue a decree for each appointment.

In recent years, relations between the executive and legislative branches of government have become increasingly tense. Political parties are banned so lawmakers rely on forming blocs in parliament, with tribal ties playing a major role.

In 2011, the Emir took the rare step of replacing the prime minister in the hope that it would ease tensions. In June 2012, he suspended parliament in order to allow a senior minister to avoid a parliamentary grilling. The country’s Supreme Court announced the same month that an election held in February 2012 had not been legal and reinstated lawmakers elected the previous year. In July, the cabinet resigned, the ninth time in eight years that a cabinet resigned en masse. A new cabinet was announced shortly afterwards. In October, the Emir dissolved parliament again, before it had ratified the new cabinet.

Kuwait’s economy has grown at a steady pace in recent years, thanks to higher oil production and prices

The Washington-headquartered IMF estimates that Kuwait’s gross domestic product (GDP) rose by 8.2 per cent in 2011. It is likely to grow by about 6.6 per cent in 2012. Inflation was high in 2011, but not unmanageable at 4.7 per cent, while unemployment among Kuwaiti nationals is about 2 per cent.

Meanwhile, the government has money to spend on new projects. Analysts at National Bank of Kuwait (NBK) say the state ran its 13th consecutive budget surplus in the 2011/12 financial year, of KD11.3bn-12.4bn ($40.3bn-44.18bn), well over 20 per cent of GDP and a record for the country. NBK estimates that oil revenues topped KD29.2bn for 2011/12, a 45 per cent rise from the same period a year earlier thanks to average crude prices of $110 a barrel.

Economic expansion in Kuwait is driven by crude oil exports, leaving the Gulf state vulnerable to the consequences of falling prices and demand. Hydrocarbon revenues represent 90 per cent of export revenues and 95 per cent of government income, while large budget surpluses seen over the past decade have mostly been the result of slow state spending and rising oil revenues.

Approximately 80 per cent of Kuwaiti nationals are employed by the government, while the private sector depends largely on state-financed projects.

The government has been aware of the problems related to an unbalanced economy. But plans to privatise publicly owned assets, including state carrier Kuwait Airways, and to develop new infrastructure and economic zones have flagged, partly because of political wrangling between the executive and legislative branches of government. In 2010, the government approved a $110bn economic development plan in a rare example of bipartisan cooperation with the legislature. However, given about 15 per cent of spending targets were hit in the first two years, the state may struggle to meet its targets by 2015.

Kuwait’s private sector remains small, despite efforts by the government to attract capital. Foreign investment would help to invigorate and diversify the emirate’s economy, but the difficult political environment has deterred some international investors.

As a general rule, foreign investors can only conduct business in Kuwait either through an agent or through Kuwaiti partners. This typically involves the establishment of a company, with the Kuwaiti partner(s) owning at least 51 per cent of the capital.

An exception to this rule allows foreign investors to own up to 100 per cent of business entities conducting one of 13 permitted business activities – provided a foreign investment licence is issued by the Kuwait Ministry of Commerce & Industry (MOCI).

For foreign investors looking to incorporate a local entity, there are several company structures available and many legal considerations to take into account. It is therefore advisable to consult a local lawyer before establishing a commercial presence.

Adopting a commercial agent

The most common way for foreign companies to do business in Kuwait is through a local agent. Only Kuwaiti individuals or companies established under Kuwaiti law may act as agents.

An agency contract is defined under the Commercial Law as “a contract pursuant to which a person undertakes to carry on regularly against remuneration, in a certain specified area of activity, instigation and negotiation for the execution of transactions for the benefit of the principal.” Agents may be appointed on an exclusive or non-exclusive basis, and a principal may appoint more than one agent.

The most common way for foreign companies to do business in Kuwait is through a local agent

In many cases, the agent’s obligations are restricted to providing sponsorship-type activities for the foreign company. These may include arranging Kuwaiti residency visas and work permits, registering vehicles used by the foreign company in the agent’s name, locating office facilities and residences for employees, and facilitating the import of the foreign company’s products and equipment.

Legal considerations
Retaining an agent in Kuwait raises several legal issues and can have adverse tax consequences. Also, in the absence of cause, the Commercial Law provides an agent with certain rights of compensation as a result of termination of the agent or non-renewal of the agreement by the principal. However, certain contractual structures can provide some protection to the principal in such a relationship.

Various arrangements may be possible to give a foreign company a controlling interest

Terminated agents sometimes seek to impede the release of a foreign principal’s goods from customs and to deny access to the goods. Additionally, a terminated agent may seek to impede the transfer of the residency and working visas of employees to a new agent. Such issues are generally resolved by contract and recourse to the courts.

Limited liability Company

The limited liability company (WLL, standing for ‘with limited liability’) is one of the most common in Kuwait. A WLL consists of at least two shareholders but not more than 30, each only liable for the amount of his share in the company’s capital. The WLL must have a Kuwaiti partner(s), holding at least 51 per cent of its shares, and may not conduct business as a bank or insurance company.

Its capital must be a minimum of KD7,500. However, the Kuwait Ministry of Commerce and Industry may, at its discretion, increase the capital required depending on the scope of the objectives of the WLL.

Legal considerations
The Kuwaiti shareholder will have to perform ongoing administrative functions at the MOCI, as well as other governmental departments that will only deal with Kuwaiti shareholders. He or she will be the only party authorised to sign most documents on behalf of the company when dealing with certain governmental entities. Accordingly, there is a risk that the Kuwaiti partner could bind the company without the foreign shareholder’s consent. It is important that Kuwaiti partners are selected carefully, that the articles of the company and/or its shareholders’ agreement include control provisions, and that these are communicated to concerned third parties.

One of the advantages of a WLL is that there is a degree of flexibility in designing the management structure, particularly compared with a joint-stock company. Ownership interests are sometimes described in terms of parts, rather than shares, and share certificates may not be issued with respect to a WLL. Instead, they are recorded in the memorandum and articles of association of the WLL, which is registered at the MOCI. A transfer of such shares will not be effective until the memorandum and articles of association of the WLL are amended by the signing of a deed of amendment before the notary public of the Ministry of Justice, which is then filed at the MOCI. The form of the Memorandum of Association for a WLL is typically in a standard form. Partners in a WLL often also enter into a form of shareholders’ agreement to regulate the management and affairs of the company. Shareholder agreements are valid and enforceable, as long as the provisions contained in the agreement do not contravene public policy or law (for example, allowing a foreign party to own more than a 49 per cent interest in the company).

Joint-stock company

Joint-stock companies (KSCs) closely resemble shareholding companies as generally understood in the West. The law states that every Kuwaiti joint-stock company incorporated in the country must be of Kuwaiti nationality, all of its shareholders should be Kuwaitis and its registered office should be in Kuwait. There are, however, exceptions that allow foreign entities to become shareholders if necessary for the investment of foreign capital or for obtaining foreign expertise.

In order for a foreign entity to participate in a KSC, a licence must first be obtained from the MOCI, and these licences are routinely given. The capital holdings of the Kuwaiti partners should not be less than 51 per cent of the issued share capital.

Legal considerations
There is no limit on the number of shareholders in a KSC, though it must have a minimum of five. If there are fewer than five participants, nominee shareholders will be required to hold a small proportion of the shares.

Shareholders that sign the memorandum and articles of association of the KSC, referred to as the promoters, are subject to certain obligations and restrictions. For example, the promoters are not entitled to dispose of any of their shares for a period of three years from the legal date of the KSC’s incorporation. Other shareholders are restricted from transferring their shares until the KSC has issued its first balance sheets for a period of at least 12 months.

The minimum stated capital of a KSC ranges from KD250,000 ($890m) to as much as KD2m, depending on the company’s objectives. The MOCI has the discretion to increase the minimum capital required for the incorporation of any KSC and it is not unusual for that to occur.

The minimum capital required must be deposited into an account at an accredited Kuwaiti bank, prior to completion of the incorporation of the KSC. Once incorporation is complete, the capital deposited in the bank can be released to the KSC’s management.

The liability of each shareholder in a KSC is limited to the nominal value of its shares. All shares must be issued at their stated value and cannot be issued at a value below par. The rights attached to all shares in the KSC are equal in all respects, including rights in relation to the distribution of profits. Only one class of shares may be issued.

Contractual joint ventures

A joint venture is defined by the Commercial Companies Law as a “commercial partnership formed between two or more persons, provided that the partnership shall be confined to the relationship between the partners and shall not be valid in regard to third parties.”

In Kuwait, a joint venture does not require any formal establishment procedures. Instead, the partners enter into a deed or agreement to outline the rights and obligations of the participants, including the way in which profits and losses will be apportioned between the participants. A joint venture does not have a legal personality, meaning third parties can only enforce their rights against the participants of the joint venture and not the joint venture itself.

A joint venture provides foreign investors wishing to conduct business in Kuwait with a more flexible option due to the lack of registration procedures involved in its establishment.

Legal considerations
There is no specific indication under Kuwait law that says contractual joint ventures are subject to foreign ownership restrictions or that they require 51 per cent or more of the profits to be distributed to Kuwaiti individuals or entities. However, foreign entities participating in a contractual joint venture are still restricted by the Foreign Ownership Law. This means they are restricted from conducting business in Kuwait unless they do so through a Kuwaiti agent.

Generally speaking, third parties dealing with one of the participants of a contractual joint venture may only enforce its rights regarding that participant. However, a third party may have recourse against all of the joint-venture participants where that third party can use the joint-venture agreement to demonstrate the third party dealt with a participant in that participant’s capacity as a representative of the joint venture.

Under Kuwaiti law, a participant in the joint venture that deals directly with a third party will have recourse against the other participants in accordance with the terms of the joint-venture agreement. So although there may be some protection for the joint-venture participants from liability to third parties, a participant may, in accordance with the terms of the joint-venture agreement, be liable for the actions of its fellow participants.

Kuwaiti participants are also deemed to guarantee the obligations of a foreign participant in a contractual joint venture. This makes joint ventures unattractive from the perspective of the Kuwaiti participants and entry into them with foreign participants has been somewhat limited.

	Steps to setting up a business 

	Procedure
	Days to complete
	Associated costs

	File with the Department of Partnerships at the MOCI an application to set up the company; obtain background clearance
	2
	No charge

	Pick a name for the company and file an application with the Commercial Register
	1
	No charge

	Retrieve from the Department of Partnerships the notes addressed to the bank and to the municipality
	1
	No charge

	Deposit the legally required initial capital in a bank and obtain deposit evidence
	1
	No charge

	The Municipality inspects the company’s premises and issues a certificate
	5
	No charge

	Obtain a memorandum of association form from the Department of Partnerships
	1
	No charge

	Sign and notarise the memorandum of association before a public notary
	1
	KD15 for a 10-page memorandum (KD1.5 a page)

	Obtain from the Department of Partnerships a licence to start activity
	2
	KD37

	Register with the Commercial Registry
	1
	No charge

	Register with the Kuwait Chamber of Commerce and Industry
	1
	KD65 initial registration, then yearly KD55 for renewal of membership

	Register with the Civil Data Department*
	15
	KD5

	Open a company labour file at the Ministry of Labour and Social Affairs*
	15
	No charge

	*=Can be carried out simultaneously. WLL=With limited liability; MOCI=Ministry of Commerce and Industry.
	 
	 

	Source: International Finance Corporation, World Bank


Other company structures

General partnership
Also known as a joint-liability company, a general partnership consists of two or more partners formed under a specific name to carry on commercial business. It has a separate legal personality, but its members are jointly and separately liable for its obligations to the extent of their entire personal property.

A general partnership must have at least one Kuwaiti partner holding a minimum of 51 per cent of the company’s capital. There is no minimum capital requirement.

Limited partnership
The Commercial Companies Law provides for the establishment of two basic forms of limited partnerships. A partnership in commendam consists of joint-liability partners, who are jointly and separately liable for the partnership debts to the extent of all their assets, and limited partners, who are liable only to the extent of their respective contributions. A partnership limited by shares is a limited partnership whose capital is divided into shares. Members are generally subject to the same rules as shareholders in a joint-stock company.

A limited partnership must have at least one Kuwaiti partner holding a minimum of 51 per cent of the company’s capital. There is no minimum capital requirement.

Holding company
The final type of company is a holding company whose purpose is to hold as property the shares of companies, Kuwaiti or foreign; to own shares or portions of Kuwaiti or foreign companies with limited liability; or to participate in the incorporation, management and lending of both types of these companies and the guarantee thereof before a third party. A holding company is required to be in the form of a closed joint-stock company and the minimum capital requirement is KD1m.

Alternative structures

Kuwaiti nationals must own a minimum of 51 per cent of the issued share capital of a WLL. Various arrangements may be possible, however, to give a foreign company a controlling interest.

A foreign entity may establish a holding company in a GCC country that allows majority foreign ownership. Kuwait considers entities formed in and under the laws of a GCC member nation as Kuwaiti companies, for the purposes of the foreign ownership restriction. Recently the MOCI has been overlooking the underlying foreign ownership of these foreign-owned GCC entities. Therefore, it is possible for a foreign entity to establish a holding company in a GCC country, such as Bahrain, in which it retains a controlling interest, to carry out business in Kuwait. However, this is not codified and is based on the practice at the time, always subject to change in the future.

Sectors allowing up to 100 per cent foreign ownership

· Industries other than oil and gas.

· Construction, operation and management of infrastructure enterprises in the fields of water, power, drainage and communications.

· Banks, investment corporations and foreign exchange companies that the Central Bank of Kuwait agrees to incorporate.

· Insurance companies that the Ministry of Commerce and Industry agrees to incorporate.

· Information technology and software development.

· Hospital and medicine manufacturing.

· Land, sea and air transport.

· Tourism, hotels and entertainment.

· Culture, information and marketing, except for newspapers, magazines and publishing houses.

· Integrated housing projects and zones development, except for real estate speculation.

· Real estate investment through foreign investor subscription to the Kuwaiti shareholding companies according to the provisions of law No. 20/2002.

· Storage/logistic services.

· Environmental activities.

Source: www.kfib.com.kw
Key fact

Ministry of Justice
Website: www.moj.gov.kw
Tel: (+965) 2 243 3750

Key fact

Ministry of Commerce and Industry
Website: www.moci.gov.kw (Arabic only)
Tel: (+965) 2 248 0000

Sharia is a form of law derived from Islamic principles

Article 2 of Kuwait’s constitution provides that sharia is the principle source of Kuwait’s legislation, but it is not the only one. The country’s legal system is also based on Egyptian and French codes, and in May 2012, the Emir vetoed a move by 31 of Kuwait’s 50 represented members of parliament that would have made all legislation comply with sharia.

Sharia is the primary source of Kuwait’s legislation, but it is not the only one

An essential tenet of Islam is the prohibition of unjustified enrichment, including transactions that contain excessive risk or speculation. Sharia prohibits interest, uncertainty and excessive speculation (over and above that which is necessary and unavoidable in regular business transactions) and requires the sharing of profit and losses.

In Kuwait, sharia is more strictly applied to non-commercial transactions such as inheritance and divorce. It is less rigorously applied to business law. For example, the charging of interest is generally permitted as long as rates are not unduly excessive, despite interest at any level being banned under strict sharia. There is no separate legislation in Kuwait that codifies sharia for commercial transactions.

The country is a party to the 1958 New York Convention, which stipulates that participating states recognise arbitration awards made in other contracting countries. However, the convention provides that this may be refused if the award is contrary to the public policy of the country where recognition and enforcement of the award is sought. This means that any award that breaches the general principles of sharia – for example, by demanding interest that could be seen as excessive – may not be enforced in Kuwait.

Taxes in Kuwait 

How favourable is the tax regime in Kuwait?
Historically, Kuwait’s tax regime was not viewed as favourable due to corporate income tax rates as high as 55 per cent and limited deductibility of costs and expenses arising outside Kuwait, which stifled foreign investment. In an effort to attract foreign investors and stimulate commerce, Law No 2 of 2008 was adopted. Among other changes, the amendment abolished the phased tax rates ranging from 5 per cent to 55 per cent and replaced them with a flat tax rate of 15 per cent of annual net profits for foreign corporate entities operating in Kuwait.

There is no group consolidation or relief for foreign corporate taxpayers

Although the flat rate was well received, the other changes were largely unfavourable for foreign taxpayers. In particular, all parties in Kuwait doing business of any kind with a foreign party must retain 5 per cent of every payment made to that party or risk taking on the foreign party’s tax liability. In addition, a withholding tax was introduced for dividends of listed companies, and lending activities from outside Kuwait became subject to corporate income tax for the first time.

Is there personal income tax in Kuwait?
There are no personal taxes in Kuwait.

If I establish a company in Kuwait, will it have to pay corporation tax?
There is no corporation tax in Kuwait. There are various other corporate taxes that apply only to Kuwaiti shareholding companies, specifically:

Zakat Tax: This generally equates to 1 per cent of gross income from operations less costs.

An annual contribution to the Kuwait Foundation for the Advancement of Science: This equates to 1 per cent of annual profits net of statutory reserve and loss carry-forwards.

National Manpower Tax: This applies only to Kuwait shareholding companies listed on the Kuwait Stock Exchange and equates to 2.5 per cent of annual net profits, less certain dividends and profit shares.

Foreign corporate shareholders of a company established in Kuwait are also liable for corporate income tax on dividends of listed companies, and those annual net profits – whether distributed or not – that are allocable to the foreign shareholder’s ownership percentage.

If I do business in Kuwait as a foreign company, will I be subject to corporate income tax?
All foreign companies carrying on a trade or business in Kuwait – except for those incorporated in other Gulf countries that are wholly owned by GCC citizens or GCC companies that are in turn wholly GCC-owned – are taxed on income earned with respect to their activities. This includes direct revenues, in addition to passive investment income in Kuwait. Companies are also required to register with the tax authority and obtain tax cards.

Taxable income includes Kuwait-sourced income from trade, business, dividends, interest, rents, royalties and premiums, as well as other gains or profits of an income or capital nature.

Every company doing business in Kuwait, or resident in Kuwait, has various obligations to the tax department at the Ministry of Finance, whether or not it is ultimately liable for corporate income tax. Most tax-exempt companies are required to file tax declarations annually to claim the exemption. There is a regulatory requirement to notify the tax authority of any business with a foreign party; to commence activities with the foreign party in Kuwait only if it has a tax card; to retain 5 per cent of the total value of any transaction, or 5 per cent of every payment made to any foreign party, in trust for the state as security for tax liability; to report the value of that tax retention to the tax authority; and remit the tax retention to the tax authority upon its request. Failure to comply with these rules risks assumption of the tax liability of the foreign party and disallowance of otherwise allowable costs for which retentions were not made.

The 2008 law replaced the phased tax rates with a flat rate of 15 per cent

Tax liability is calculated based on net annual profits, supported by locally prepared and audited financial statements, adjusted for depreciation and for items disallowed by the tax authority through the tax inspection. The tax authority has wide latitude, based on alleged deficiencies in local bookkeeping or the tax declaration supporting documentation, to discard the actual accounts and determine deemed profits for the purpose of calculating the tax liability.

Corporate tax rates
The 2008 tax law amendment repealed the previous phased tax rates and replaced them with a flat tax rate of 15 per cent of annual net profits for foreign corporate entities conducting business in Kuwait. Annual net profits from carrying out work on certain offshore islands of Kuwait or from performing work in the shared marine zone between Kuwait and Saudi Arabia (the Divided Zone), are taxed at tax rates of either 20 or 57 per cent. Only one-half of the tax is owed for profits arising solely from work in the Divided Zone.

Are there any capital gains taxes?

Capital gains, apart from certain gains made as a result of trading in securities listed on the Kuwait Stock Exchange, are treated as normal business profits and, aggregated with other income, are subject to the corporate income tax. There is no separate tax on capital gains.

Are there any tax implications for entering into transactions with related parties?

Related companies are required to maintain separate books and records and submit separate annual tax declarations. There is no group consolidation or relief for foreign corporate taxpayers.

The tax authority is entitled to inspect related companies to confirm that inter-company transactions are not for the purpose of tax avoidance. The inter-company transactions of related companies are compared with transactions between companies that are not legally or financially associated.

The tax regulations provide for deemed profits in specified ranges of percentages of revenue on materials and supplies imported from head offices and related companies, and on design and consultancy expenses from head offices and related companies. Declared costs and expenses from the head office or related parties must be fully documented for the tax inspection. Except in cases where a tax treaty applies, the deemed profits are determined by the tax authority based on documentary inspection.

Tax is calculated on either actual or deemed profits, whichever is the larger amount. The actual costs or expenses claimed in the tax declaration are reduced by the tax authority according to its profit determination. The revenue, if not identifiable in the contract documentation, is calculated by a prescribed formula. Losses on imported materials and supplies are not accepted.

Are there any indirect taxes?

There are no indirect taxes in Kuwait at this time, although the GCC is planning to introduce a value-added tax in the near future in each of its six member countries, including Kuwait.

The customs tariff is generally 5 per cent of the CIF (costs, insurance and freight) value of the import, in accordance with the uniform tariff of the GCC Customs Union.

Are there any withholding taxes?

There is a withholding tax applicable only to dividends issued by companies listed on the Kuwait Stock Exchange. The withholding tax must be applied by the issuer, the custodian or the broker that distributes the dividends to foreign corporate shareholders, regardless of the residence of the corporate shareholder. The amount withheld must be remitted to the tax authority in the name of the corporate shareholders. Kuwaiti corporate shareholders with direct or indirect investments in the Kuwait Stock Exchange are required to obtain tax clearance certificates.

Although the tax treaties with Kuwait provide for withholding tax rates on dividends, interest and royalties, there are no such withholding taxes in Kuwait, apart from the limited exception outlined above. In all other cases, the tax authority treats the dividends, royalty and/or interest income as normal business profits. If the taxpayer properly claims the benefits of an applicable tax treaty in its tax declaration, the tax authority permits the application of the treaty withholding tax rate as the effective tax rate on such income.
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Employment law in Kuwait

A primary challenge to Kuwait’s economic diversification is the scarcity of nationals working in the private sector. More than 90 per cent of the local, working population is employed by the government, meaning the private sector is staffed predominantly by expatriates. In recent years, Kuwait has encouraged its citizens to join the private sector by offering incentives such as salary support benefits, and has passed Kuwaitisation laws requiring the hiring of stipulated percentages of Kuwaiti nationals across various job categories, with financial penalties for non-compliant employers.

An employee of a foreign employer who works in Kuwait typically signs two contracts

In February 2010, Kuwait’s National Assembly enacted the Private Sector Labour Law, No. 6 of 2010, popularly known as ‘the new labour law’. The Labour Law is the main source of law governing employer-employee relations. The government body responsible for implementing and enforcing the Labour Law is the Ministry of Social Affairs and Labour (MSAL), which monitors compliance and carries out regular random checks on the premises of private sector employers. It also receives employment-related complaints through its labour officers located in each of the six provinces of Kuwait. The offices are there to assist employees and encourage settlement of disputes before passing them on to the Kuwait courts.

The provisions of the Labour Law apply to all employees – regardless of nationality or country of origin – who work in Kuwait for private sector employers, even where employers contract with the public sector. The oil sector is an exception up to a point, where more favourable employment benefits are legislated for certain kinds of employees by a separate labour law. The key features of the Labour Law are summarised below.

Employment contract

The Labour Law provides for a written employment contract in Arabic and in a second language upon the request of an employee. In the case of a dispute, however, the Arabic version prevails over an employment contract in any other language.

An employment contract can be for either a definite or an indefinite term. A definite-term employment contract should not exceed five years and should not be for less than one year. A definite-term employment contract may be renewed after the end of the initial fixed period by agreement of both parties. But if both the parties continue performance following the expiry date, the contract is considered to be renewed automatically on the same terms, except that the period is indefinite.

The minimum wage for private-sector employees is KD60 a month

An employee of a foreign employer who physically works in Kuwait typically signs two contracts: an employment contract with the foreign (or primary) employer; and an employment contract with the agent (or secondary) employer. The second, or local, contract is an essential part of the work permit application that is signed by the employee and the agent or sponsor of the foreign employer, acting as the local employer on record. For the purposes of Kuwait law, the local employment contract is the official contract that is registered by the agent with the MSAL. It sets out basic details such as name, position, salary and payment category and whether it is a definite or indefinite-term contract. Although the first employment contract outlined here is optional, it is widely used by foreign employers to provide the full foreign employment structure and benefits to employees, while at the same time complying with the Labour Law.

Employment visas

Generally speaking, foreign nationals are not permitted to reside or work in Kuwait without an employment visa (except for dependants whose residency is sponsored by a spouse or parent) and a labour card, which is generally referred to as a Civil ID or Iqama. Employment visas can only be obtained by a Kuwaiti employer. There is no system in Kuwait that allows an individual to obtain an employment visa from a foreign employer by him or herself.

Employees are entitled to an end-of-service payment upon termination or expiration of the contract

An employer (or the Kuwaiti sponsor in the case of the foreign employer) is not permitted to hire expatriate staff without registration at, and authorisation from, MSAL. In addition, an employer in Kuwait may not hire a foreigner who is not under that employer’s sponsorship. These requirements that tie an expatriate’s residency status to his or her employment status are fundamental to the control of the labour force in Kuwait.

Minimum wages

The minimum wage offered to employees in the private sector is KD60 ($215) a month. The Labour Law requires salaries to be paid in Kuwaiti dinars by direct deposit into the Kuwait-based bank account of the employee. Employers must submit the transfer receipts at the MSAL monthly as evidence of compliance with the Labour Law, failing which they risk financial penalties and blacklisting by the MSAL. There is also an electronic network in place between the local banks and the MSAL to ensure salary deposits are made correctly and on time.

Working hours and overtime

The maximum number of working hours in a week is 48, or eight hours a day, unless the Labour Law allows otherwise. During the holy month of Ramadan, working hours are reduced to 36 hours a week. An employee must not work more than five continuous hours a day without a rest period, which need not be more than one hour. Employees are entitled to a weekly paid holiday of not less than 24 hours.

Overtime

An employee may be required to work overtime if there is some urgent necessity or emergency, or by agreement in other cases. Overtime hours are restricted to a maximum of two hours a day and not more than three days a week. Total overtime hours should not exceed more than 180 hours annually, or more than 90 days each year.

An employee working a 48-hour week, with eight hours worked each day, is entitled to additional pay for authorised overtime. He or she is entitled to 125 per cent of basic pay for overtime hours worked on a regular work day, 150 per cent of basic pay for work on a rest day (along with a day off), and 200 per cent of basic pay, along with a day off, for work on a public holiday.

Vacation and sick leave

An employee receives 30 working days of paid annual leave, prorated annually. Employees are ineligible to apply for leave until they have completed at least nine months of service. Public holidays and sick leave are not counted as part of annual leave.

Kuwait’s public holidays are as follows:

· One day for Islamic New Year

· One day for Al-Isra wal Meiraj (Ascension of the Prophet Mohamed)

· Three days for Eid al-Fitr (End of Ramadan Feast)

· One day for Yaum al-Arafat (Standing Day)

· One day for Eid al-Adha (Feast of the Sacrifice)

· One day for Prophet Mohamed’s Birthday

· One day for National Day

· One day for Liberation Day

· One day for New Year’s Day

Employees are entitled to sick leave with pay under the Labour Law, subject to submission of a doctor’s certificate. The employee is entitled to full payment for sick leave for up to 15 days. If he extends his leave for another 10 days, then he is entitled to two-thirds of his salary. If the employee extends for a further 10 days, then he is entitled to half of his salary. If he extends for another 10 days, then he is only entitled to one quarter of his salary. Any further sick leave would be without pay. This entitlement is for the period of one year and not for each time the employee gets sick.

Termination

There are slightly different rules for the termination of definite-term employment contracts and indefinite-term employment contracts.

A definite-term employment contract terminates upon expiration of the definite term. Either the employer or the employee may terminate a definite-term employment contract for cause, but if such termination is found to be without legal justification, the party who terminated the contract must compensate the other party for damage suffered. The amount of compensation cannot exceed the salary of the employee for the remaining period of the contract. 

It is extremely hard to form a union due to the difficulty in obtaining approval from the MSAL

An indefinite-term employment contract may be terminated by either party with a prior written notice provided to the other party. Such notice shall be provided at least three months prior to the effective date of termination in the case of employees paid on a monthly basis, and at least one month prior to the effective date of termination for all other employees.

The employer may excuse the employee from work during the period of notice, but must count such period as work service. The employee remains entitled to salary and benefits during this period.

End-of-service payments

Employees are entitled to an end-of-service payment upon termination or expiration of the employment contract. An employee who is paid on a daily, weekly or per-project basis is entitled to an end-of-service payment equal to 10 days’ wages (salary plus cash value of all benefits) for each of the first five years of service, prorated for any partial year, and 15 days’ wages for any following years, also prorated, but in any case not exceeding one year’s wages.

For an employee paid on a monthly basis, the end-of-service payment is 15 days’ wages for each of the first five years of service, prorated for any partial year, and one month’s wages for any following years, also prorated. The total payment is limited to 1.5 years’ wages.

A Kuwaiti employee’s entitlement to his end-of-service payment will be subject to the employer’s right to deduct the amount it has contributed towards its employee’s pension entitlement as prescribed under the Social Insurance Law.

An employee on an indefinite-term contract who terminates his contract by giving the required notice is entitled to half of his end-of-service payment if employed for more than three years but less than five years. If employed for more than five years but less than 10 years, he is entitled to two thirds of the end-of-service payment, and for more than 10 years’ service, he is entitled to the full payment.

Pension

There are no statutorily-required pension schemes in Kuwait for foreign employees. For Kuwaiti citizens, however, there is a compulsory pension scheme prescribed under the Social Insurance Law that is equivalent to 15 per cent of the Kuwaiti employee’s wage. The employer must contribute 10 per cent from the employee’s salary, while the Kuwaiti employee pays the remaining 5 per cent. However, for calculating the contributions to be made, the salary amount against which the contributions are calculated is currently capped at KD2,250 ($8,100) a month.

Compensation

The Labour Law obliges an employer to bear the costs of medical treatment of an employee who sustains injury or becomes sick due to his work. The employee has the right to full salary while undergoing treatment for a work-related injury or an occupational disease. If the period exceeds six months, the employee is entitled to half pay for the period exceeding six months until he is cured with or without disability or dies consequently. The heirs of such injured or deceased employees are entitled to receive compensation that is determined by MSAL and varies according to the circumstances.

Trade Unions

Kuwait’s Constitution provides a general right to Kuwaiti employees to form trade unions. Under the Labour Law, only Kuwaiti national employees are entitled to form unions after fulfilment of several conditions. In practice, however, it is extremely hard to form a union because of the difficulty in obtaining approval from the MSAL.

Health and Safety

The Labour Law sets out several obligations on the Kuwaiti employer in relation to the health and safety of its employees. In addition to the employers’ obligations under the Social Insurance Law for Kuwaiti employees, an employer must ensure that it maintains sufficient insurance to cover its foreign employees against work injuries and occupational diseases.

Mobility of employment

In order to transfer to another employer/sponsor, an expatriate employee who has not worked for three years continuously for the same employer (or one year if locally hired) must obtain a letter of release from his old employer. He is entitled to obtain this after the fulfilment of certain statutory requirements. If the employer refuses to provide such a letter of release, then the employee will have to leave the country and return on a new work permit obtained by the new employer. There is no minimum period that must elapse before an employee can return to Kuwait on a new employment visa.
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